o o ——

.. e | /]5@7/;9(/ (Ahf,(ry

KELLOGG, HUBER, HANSEN, TOoDD & EVANS, PLL.C
IZ30I K STREET. N.W.
SUITE KOO WEST

WASHINGTON, D.C, 20005-3317
* FACSIMILE

{202 326-7998

MICHAEL K. KELLOGG
‘PETERW. H_UBER {202} 326-7900

MARK C. HANSEN -

K. CHRIS TORD .

MARK L. EVANS

JEFFR;Y A, LAMKEN April 10' 1997

AUSTIN C, SCHLICK :

E. E- t E'jl

Mary Beth Richards

Deputy Bureau Chief

Common Carrier Bureau

Federal Communications Commission
1819 M Street, N.W., Room 500
Washington, D.C. 20554

In re Implementation of the Pay Telephone
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CC Docket No. 96-128 ’

Dear Mary Beth:

I am writing on behalf of the RBOC Payphone Coalition to
request a limited waiver of the Commission's intrastate tariffing
requirements for basic payphone lines and unbundled features and
functions, as set forth in the Commission's Qrders in the above-
captloned docket. I am also authorized to state that Ameritech

JOlnS 1n this request.

As we discussed yesterday,. and as I explained in my Letter
of April 3, 1997, none of us understood the payphone orders to
require existing, previously-tariffed intrastate payphone
services, such as the COCOT line, to meet the Comm1351on & “new
services" test. It was our good faith belief that the “new
services” test applied only to npnew services tariffed at the
federal level. It was not until the Bureau issued its
*Clarification of State Tariffing Requirements” as part of its
Order of April 4, 1997, that we learned otherwise.

In most States, ensuring Ehat_previously tariffed payphone
services meet the "new services" test, although an onerous
process, should not be too problematdic. We are gathering the
relevant cost information -and will be prepared to certlfy that
those tariffs satisfy the costing standards of the "new services’
test. In some States, however, there may be a dzscrepancy
between the existing state tariff rate and the “new sexrvices”
test; as.a result, new tariff rates may have to be filed. For
example, it appears that, in a few States, the existing state
tariff rate for the COCOT line used by independent PSPs may be
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too low to meet the *new services” test and will therefore have
to be raised. .

In oxder to allow deregulation to move forward and ensure
that LEC PSPs are able to compete on a level playing field
starting, as planned, on April 15, 139387, we propose-that the
limited waiver issued by the Commission on April 4 for 1nterstate
tariffs apply to intrastate payphone tariffs as well.
Specxflcally. we reguest that the Commission grant us 45 days
from the April 4th Order to file new intrastate tariffs, in those
States and for those services where new tariffs are required.
Each LEC will undertake to file with the Commission a written ex
parte document, by April 15, 1997, attempting to 1dent1fy those
tariff rates. that may have to be revised.

Unlike with federal tariffs, there is of course no guarantee
that the States will act within 15 days on these new tariff :
flllngs, particularly where rates are being increased pursuant to
federal guidelines. Provided, however, that we undertake and °
follow-through on our commitment to ensure that existing tariff
rates comply with the "new services" test and, in those States
and for thoge services where the tariff rates do not comply, to
file new tariff rates that will comply, we believe.that we should
be eligible for per call compensatlon ‘starting on April 15th.

Once the new state tariffs go into effect, to the extent that the
new tariff rates are lower than the existing ones, we will '
undertake to reimburse or provide a credit to those purchasing
the services back to April 15, 1997. (I should note that the
filed-rate doctrine precludes either the state or federal
governnient from ordering such a retroactive rate adjustment.
However, we can and do voluntarily undertake to provide one,
consistent with state regulatory requirements, in this unique
‘ecircumstance. Moreover, we will not seek additional
reimbursement to the extent that tariff rates are raised as a
- result of applying the "new services" test.)

The LECs thus ask the Commission to waive the requirement

" that effective intrastate payphone tariffs meet the “new services
test,” subject to threé conditions: (1) LECs must file a written
ex parte with the Commission by April 15, 1997, in which they
attempt to identify any potentially non- compllant state tariff
_rates, (2) where a LEC's state tariff rate does not comply with
the “new services” test, the LEC must file a‘'new state tariff
rate that does comply within 45 days of the April 4, 1997 Qrder,
and (3) in the event a LEC files a new tariff rate to comply with
the "new services” test pursuant to this waiver, and the new
tariff rate 1s lower than the previous tariff rate as a result of
applying the "new services” test, the LEC will undertake ’
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{(consistent with state regulations) to provide a credit or other
compensation to purchasers back to RApril 15, 1997,

The recuested waiver is appropriate both because special-
circumstances warrant a deviation from the general rule and
because the waiver will serve the public interest. Because the
federal "new services" test has not previously been applied to
existing state services -- and because the LECs did not
understand the Commigsion to be requiring such an application of
the test until the Commission lgsued its clarification order just
a few days ago -- special circumstances exist to grant a limited
waiver of brief duration to address this responsibility. 1In
addition, granting the waiver in this limited circumstance will
not undermine, and is consistent with, the Commission‘®s overall
policies in CC Docket No. 96-128 to reclassify LEC payphone
assets and ensure fair PSP compensation for all calls originated
from payphones. And competing PSPs will suffer no disadvantage.
Indeed, the voluntary reimbursement mechanism discussed above --
which .ensures that PSPs are compensated if rates go down, but
does not require them to pay retroactive additional compensation
if rates go up -- will ensure that no purchaser of payphone
services is placed at a disadvantage due to the limlted waiver.

Accordingly, we request a limited waiver, as outlined above,
of the Commission's intrastate tariffing requirements for basic
payphone lines and unbundled features and functions.

We appreciate your urgent consideration of this matter.
Copies of this letter have been served by hand on the APCC, AT&T,

MCI and Sprint.

Yours sincerely,

-\\ ‘:S!}
Michael K. Kellogg

cc: Dan Abeyta . Christopher Heimann- Brent QOlson
Thomas Boasberg Radhika Karmarkar - Michael Pryor
Craig Brown Regina Keeney : James Schlichting
Michelle Carey Linda Kinney Blaise Scinto
Michael Carowitz Carol Mattey ° : Anne Stevens
James Casserly A. Richard Metzger. Richard Welch
James Coltharp "John B, Muleta Christopher Wright

Rose M, Crellin Judy Nitsche
Dan Gonzalez ’ '
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Federal Communications Comm'n
‘1919 M Street, N.W., Room 500
Washington, D.C. 20554

In re Implementation of the Pay Telephcne
Reclassification and Compensation Provisionrs
of the Telecommunicationa Act of 1996,

CC Docket No. 96-128

Dear Mary Beth:

.This letter will clarify the request I made yesterday on
behalf of the RBOCs for a limited waiver of the Commission's
intrastate tariffing requirements for basic payphone lines and
unbundled features and functions. .

To the best of my knowledge, all the RBOCs have {or will by
-April 15, 1997, have) effective state tariffs for all the basic
payphone lines and unbundled features and functions required by
the Commission's order. We are not seeking a waiver of that
regquirement., We seek a waiver only of the reguirement that those
intrastate tariffs satisfy the Commission's “new services" test.
The waiver will allow LECg 45 days (from the April 4 Order) to
gather the relevant cost information and either be prepared .o
certify that the existing tariffs satisfy the costing standards
of the *new services" test or to file new or revised tariffs that
do satisfy those standards. Furthermore, as noted, where naw or
revised tariffs are required and the new tariff rates are lower
than the existing ones, we will undertake {consistent with state
requirements) to reimburse or provide a credit back to April 15,
1997, to those purchasing the services under the exlstlng

tariffs.
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I hope this clarification is helpful,.

Copies of this letter

have been served by hand on the APCC, AT&T, MCI and Sprint,

cC:

Dan Abeyta

Thomas Boagberg
Craig Brown
Michelle Carey
Michael Carowitz
James Casserly
James Coltharp
Rose M. Crellin
Dan Gonzalez
Chrigtopher Heimann
Radhika Karmarkar
Regina Keeney

Yours sincerely,

e s i0). L@gb?,_&_..

Michael K. Kellogg -

S

Linda Kinney

Carcl Mattey

A. Richard Metzger
John B. Muleta
Judy Nitsche

Brent Olson
Michael Pryor .
James Schlichting
Blaise Scinto

Anne Stevens
Richard Welch
Christopher Wright




